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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
S T A T E O F U T A H , 
Plaintiff-Appellant, I 
vs. > Case No. 
I 13845 
R I C H A R D A R T H U R C H A M B E R S , I 
Defendant-Respondent. 
REPLY BRIEF 
R E S T A T E M E N T OF F A C T S 
Appellant adopts his prior statement of the facts 
with the following additions: 
Respondent, in his brief on appeal, raised the issue 
that appellant's appeal should be dismissed on the 
ground that the State of Utah "has not predicated its 
appeal" on any ground authorized by Utah Code Ann. 
§ 77-39-4 (1953). Thus, pursuant to Utah Rules of 
Civil Procedure, Rule 75(p) (2), this reply brief is 
submitted for the sole purpose of "answering any new 
matter set forth in respondent's brief." 
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A R G U M E N T 
P O I N T I 
T H E A P P E A L B Y T H E S T A T E I N T H I S 
C R I M I N A L CASE IS P R E D I C A T E D U P O N 
T H E S T A T E S S U B S T A N T I A L R I G H T J T O 
H A V E J U D I C I A L E F F E C T G I V E N L E G I S -
L A T I V E E N A C T M E N T S . 
Respondent, in his brief, alleges that this appeal 
should be dismissed on the ground that the State of 
Utah "has not predicated its appeal" on any ground 
authorized by Utah Code Ann. § 77-39-4 (1953). Re-
spondent further cites the Utah Supreme Court case 
of State v. Callahan, 26 Utah 2d 304, 488 P.2d 1048 
(1971), in support of his proposition. 
I t is unclear from respondent's allegation that the 
State "has not predicated its appeal" on any ground 
expressed in Section 77-39-4, whether he is contending 
that the State did not "procedurally" allege compliance 
with one of the four categories of the Code Section in 
its appeal brief, or whether he is alleging that the issues 
raised in the State's brief substantively do not comport 
with one of the four enumerated categories of the Sec-
tioni 
Assuming respondent is alleging the former altern-
ative that the State has failed to procedurally comply 
with Section 77-39-4, supra, appellant submits the fol-
lowing argument: 
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The language of Utah Code Ann. § 77-39-4, supra, 
clearly does not procedurally require an affirmative, 
ritualistic recitation by the State that it is basing its ap-
peal upon one of the four categories of the statute. The 
statute merely provides that an appeal may be taken 
by the State from any of the enumerated types of judg-
ments or orders. The statute reads as follows: 
"77-39-4. Appeal by state, in what cases.— 
An Appeal may be taken by the state: 
(1) From a judgment of dismissal in favor of 
the defendant upon a motion to quash the in-
formation or indictment. 
(2) From an order arresting judgment. 
(3) From an order made after judgment 
affecting the substantial rights of the state. 
(4) From an order of the court directing the 
jury to find for the defendant." 
Appellant further submits that this Court in Callahan, 
supra, did not hold that the State had procedurally failed 
to comply with Section 77-39-4, supra, when it held that 
"the State has not predicated its appeal upon any of 
the foregoing [statutory] grounds," but rather held that 
the issues raised in that appeal, factually did not fit any 
of the four categories of Section 77-39-4, supra. 
Even assuming that Utah law procedurally re-
quires the State to specifically allege which category of 
Section 77-39-4, supra, it is proceeding under, appellant 
submits that this reply brief corrects any such proced-
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ural defect in that the State hereby alleges that it is pre-
dicating this appeal upon subparagraph (3) of Section 
77-39-4, supra, which allows the State to appeal "From 
an order made after judgment affecting the substantial 
rights of the state." This Court has long recognized 
that where non-material defects occur in taking an ap-
peal, and where timely efforts are made by the erring 
party to correct such defects, the appeal should not be 
dismissed. Utah Code Ann. § 77-40-3 (1953), reflects 
this view as follows: 
"An appeal must not be dismissed, except for 
a material defect in the taking thereof. If an 
irregularity complained of is corrected in a rea-
sonable time, the appeal shall be reinstated, and 
the Supreme Court must fix the time and direct 
the manner of correcting the irregularity. . . ." 
See also Utah Rules of Civil Procedure, Rule 75 (p) 
(2), regarding the paragraphs entitled "Corrections and 
Newly Uncovered Cases." 
In conclusion on this first interpretation of re-
spondent's allegation, the State submits that it was not 
required to specifically allege compliance with Section 
77-39-4, supra, in its original brief, and in the alterna-
tive, submits that if it was so required, it has timely cor-
rected any procedural error, and the Court therefore 
should not dismiss this appeal on procedural grounds. 
Secondly, assuming respondent is alleging that the 
State's issues raised in its original brief do not comport 
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with any of the four categories enumerated in Section 
77-39-4, supra, appellant submits that the remaining 
portion of this reply brief and the general scope of the 
State's original brief adequately show that the State 
does, in fact, raise issues under subparagraph (3) of 
the statute; namely, that the State appeals "from an 
order made after judgment affecting the substantial 
rights of the State." 
The facts surrounding the lower court's action in 
the case at bar clearly bring the case within the purview 
of the above recited authorization. First, the order of 
expungement rendered by the lower court came "after 
judgment," as required by Utah Code Ann. § 77-39-4 
(1953). Thus, the instant case is distinguishable from 
Callahan, supra, where no order after judgment was 
apparently involved. The majority opinion in Callahan 
held that the State had not predicated its appeal upon 
any of the grounds enumerated in Section 77-39-4, 
supra, but the Court did not particularize which of the 
four categories the State was attempting to proceed 
under. However, Justice Ellett's concurring opinion 
shows that the State's appeal in Callahan was based on 
subparagraph (3) of the statute and that the appeal 
should be dismissed because no "order made after judg-
ment" was involved. Justice Ellett stated: 
"There was no order made after judgment 
affecting the substantial rights of the State. . . . 
If the State fears similar rulings in the future, 
I suppose it could cause a declaratory judgment 
action to be filed by the Board of Parks and 
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Recreation in a proper case . . . . " 
( I t must be noted that Justice Ellett emphasized the 
words "after judgment" in his concurring opinion, not 
the present appeal.) . . . Thus, the present appeal, 
which is based upon the lower court's final order of ex-
pungement, made "after judgment," is clearly distin-
guishable from the Callahan case and is properly before 
this Court on appeal. 
Secondly, subparagraph (3) of the statute requires 
that the order appealed from affect the "substantial 
rights of the state." Clearly, the lower court's order of 
expungement meets this statutory prerequisite. In addi-
tion to the substantial rights of the State alleged in ap-
pellant's original brief, appellant further submits that 
the action of the lower court violates the fundamental 
rights of the citizens of this State and therefore the 
State itself to have effect given to statutes and the acts 
passed by their elected representatives. The jurisdic-
tional basis of this appeal therefore is the State's right 
to and interest in maintaining the integrity of acts law-
fully passed by the legislature and in seeing that such 
acts are correctly interpreted and given proper effect 
by the judiciary. 
Respondent, at Point I of his brief, asserts that no 
substantial State right is presently involved and uses as 
his authority a misconstrued reading of Callahan, supra. 
As has already been discussed, the majority decision in 
that case did not specify why the State had failed to 
comply with the requirements of Section 77-39-4, supra, 
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but merely held that "The State has not predicated its 
appeal upon any of the foregoing [statutory] grounds." 
Respondent attempts to have this Court believe that the 
State in Callahan had its appeal dismissed for failure 
to allege a substantial right of the state. Such was not 
the holding of the Court, and based upon Justice Ellett's 
concurring opinion, previously discussed, the most likely 
reason for the dismissal in Callahan was the State's fail-
ure to appeal from "an order made after judgment." 
Thus, Callahan is clearly distinguishable from the case 
at bar. 
Equally inapplicable to the case at bar is the case 
of Hartman v. Weggeland, 19 Utah 2d 299, 429 P.2d 
978 (1967). 
CONCLUSION 
Based upon the above analysis of the law, appellant 
submits that the requirements of Utah Code Ann. § 77-
39-4 (1953), have been met and the appeal herein is 
properly before this Honorable Court. 
Respectfully submitted, 
V E R N O N B. R O M N E Y 
Attorney General 
E A R L F . D O R I U S 
Assistant Attorney General 
Attorneys for Appellant 
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